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BOOK EEVIEWS 

The Constitutional Law ojf the United States. By Westel Woodbury 
Willoughby, Ph. D. New York: Baker, Voorbis and Company. 
1910. 2 vols., pp. 1-lxxxv, 1390. 

The title-page of this notable treatise tells us that the author is Pro- 
fessor of Political Science at Johns Hopkins University; the preface 
that the present work is based upon lectures delivered in the class-room 
during recent years. The various books and monographs dealing with 
phases of political science which Professor Willoughby has published 
from time to time, prove that he is admirably qualified and equipped for 
the chair which he fills, with credit to his alma mater as well as to 
American scholarship. 

The present volumes show their industrious and judicious author to 
be as familiar with the practical workings of the Constitution and the 
myriad of cases, which are as a chart to the practitioner, as he is familiar 
with the forms, powers and responsibilities in their theoretical and 
scientific aspects. Master of his subject from every point of view, his 
learning hangs lightly upon his shoulders as a flowing garment which 
occasionally attracts but never dazzles. His exposition of the funda- 
mental principles of constitutional law is clear and systematic, solid and 
convincing; his criticisms brief and to the point, his observations judi- 
cious and illuminating. Digressions there are none, the illustrations 
spring naturally from the subject-matter, and history is only drawn upon 
when necessary to trace the origin or development of a doctrine and to 
enable the reader to understand the present and to forecast the future by 
a rapid but adequate survey of the past. 

As examples of sane and balanced treatment may be cited the chapters 
dealing with the Principles of Constitutional Construction (Chapter II), 
The Federal Control of the Form of State Governments (Chapter X), 
Full Faith and Credit Clause (Chapter XII), Extradition (Chap- 
ter XIV), Aliens (Chapter XVI), American Citizenship (Chapter 
XVII), Naturalization (Chapter XVIII), Political Questions (Chapter 
LI), Suability of States (Chapter LIV), Admiralty and Maritime Juris- 
diction (Chapter LV), Military and Martial Law (Chapters LXI, 
LXII), and the last three chapters of the work, entitled, respectively: 
The Separation of Powers, Conclusiveness of Administrative Determina- 
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tions, Delegation of Legislative Power (Chapters LXIII, LXIV, 
LXVI). These subjects cover a wide range, and to say that they are 
admirable is to say that the work as a whole is a real contribution to 
constitutional law. But none or all of them give the full measure of 
the author's breadth of learning, his rare critical faculty and constructive 
ability. The portions of the work dealing with mixed questions of con- 
stitutional and international law and the discussion of foreign relations 
show Professor Willoughby at his best, and it may be said, without fear 
of contradiction, that his handling of these complicated and intricate 
problems is unexcelled by any of the special treatises or monographs 
devoted to them. He shows himself not merely a master of constitutional 
law, a field in which we are fortunately strong, but an international 
lawyer with a sound legal training, of which class we have had but few. 

The series of chapters dealing with these questions falls into two 
groups of ten and four chapters. The first group, beginning with 
Chapter XXII and ending with Chapter XXXI, deals with the follow- 
ing subjects: Power of the United States to acquire territory; The 
modes in which and purposes for which territory may be acquired; The 
constitutional sources of power of Congress to govern the territories; 
The extent of the power of Congress to govern; The District of Colum- 
bia; Military and presidential government of acquired territory; The 
annexation of territory by treaty; The distinction between incorporated 
and unincorporated territories; The Insular Cases; Citizenship in the 
territories. 

The second group discusses the following questions, primarily inter- 
national in character and yet constitutional in their internal aspect 
(Chapters XXXII-XXXV) : The Treaty Power; International agree- 
ments which do not require the approval of the Senate; Congressional 
legislation for the enforcement of treaties; Constitutional extent of the 
treaty-making power. 

In speaking of the constitutional power of the United States to annex 
foreign territory, Professor Willoughby enumerates and discusses seriatim 
the following theories upon which the existence of the power has been 
based : 

1. The power to admit new States into the Union. 

2. The power to declare and carry on war. 

3. The power to make treaties. 

4. The power, as a sovereign state, to acquire territory by discovery and 
occupation or by any other methods recognized as proper by international usage. 
(Vol. 1, p. 325.) 
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The learned author does not leave the reader in the dark as to his 
individual views, which, however, he states with a modesty becoming the 
difficulty and intricacy of the subject. After examining the various 
theories, Professor Willoughby says: 

This leads us to the consideration of the doctrine which, constitutionally 
speaking, appeals to the author as the soundest mode of sustaining the power 
of the United States to acquire territory, as well as the one which, in application, 
affords the freest scope for its exercise. According to this doctrine, the right to 
acquire territory is to be searched for not as implied in the power to admit new 
States into the Union, or as dependent specifically upon the war and treaty 
powers, but as derived from the fact that in all relations governed by the prin- 
ciples of International Law, the General Government may properly be construed 
to have, in the absence of express prohibitions, all the powers possessed generally 
by states of the world. This doctrine thus is that the control of foreign relations 
being exclusively vested in the United States, that government has in the exer- 
cise of this jurisdiction the same power to annex foreign territory that is pos- 
sessed by other sovereign states. (Vol. 1, p. 340.) 

In like manner, after considering in detail and with great care the 
opinions of the various justices in the Insular Cases, Professor Wil- 
loughby thus states his objections to the doctrine there formulated in the 
following weighty paragraphs: 

In order fully to appreciate the radical character of the doctrine held by the 
four justices who concurred with Justice Brown in the judgment in the Downes 
case [Downes v. Bidwell, 182 U. S. 244], it is necessary clearly to appreciate 
that it was held, in effect, that this so-called incorporation of a territory by 
Congress in the United States is not an act, the commission of which is deter- 
mined by facts, but only by the formal declaration of an intention, express or 
implied, by Congress. So long as this intention is not declared, a territory is 
declared to remain unincorporated in the United States, notwithstanding the fact 
that, as was the case in Porto Rico, a complete territorial government may have 
been created, federal courts established, with the right of appeal therefrom to 
the United States Supreme Court, and all the local officials required to take an 
oath to support the Constitution of a Union of which they were not a part. 
Especially difficult to accept is the declaration that the treaty-making power of 
the National Government is by itself incompetent to add territory to the United 
States in a domestic constitutional sense. The authority of treaty-making 
power to annex territory is conceded ; the Constitution itself places treaties upon 
a plane of equality with the statutes of Congress; and the Supreme Court has 
repeatedly affirmed that a subsequent treaty operates as a repeal of all acts of 
Congress inconsistent with it ; wherefore it would seem irresistibly to follow that 
when the treaty-making power has accepted an unconditional cession of territory 
to the United States, that act is as absolutely valid and as fully operative as 
though Congress itself had legislated upon the subject. To assert the contrary 
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is, in effect, to say that the treaty-making and the law-making powers are not 
coordinate in authority, the express provisions of the Constitution to the con- 
trary notwithstanding. 

Another objection to the doctrine of the Downes case, which it seems abso- 
lutely impossible to overcome, is that, in reality, it does not simply assert the 
right of Congress to legislate regarding unincorporated territory without regard 
to some of the limitations imposed by the Constitution, but declares that in the 
exercise of this absolute power, Congress may, in effect at least, disregard those 
same restrictions with reference to the inhabitants of the States of the Union. 
No argument is needed to show that a tariff law which affects articles taken from 
a State to an unincorporated territory, or from the latter to the former, affects 
the inhabitants of both, and can not therefore be said to be simply a local law. 
But if not limited in its effects to the unincorporated territory in question, it 
would seem to be an act necessarily subject to the constitutional limitations 
placed upon Congress when legislating for the States. It is, therefore, im- 
possible to escape the argument of the dissenting justices in the Downes case 
when they say : " Conceding that the power to tax for the purposes of territorial 
government is implied from the power to govern territory, whether the latter 
power is attributed to the power to acquire or the power to make needful rules 
and regulations, these particular duties are nevertheless not local in their nature, 
but are imposed as in the exercise of national powers. The levy is clearly a 
regulation of commerce, and a regulation affecting the States and their people 
as well as this Territory and its people. * * * In any point of view, the im- 
position of duties on commerce operates to reg'ulate commerce, and is not a matter 
of local legislation; and it follows that the levy of these duties was in the 
exercise of the national power to do so, and subject to the requirement of 
geographical uniformity." 

Lastly, it may be said in objection to the doctrines declared in the Downes 
case, that in attempting to give to Congress a right to legislate for certain Terri- 
tories under United States sovereignty, free from certain limitations placed by 
the Constitution upon its powers, there is seriously weakened, if not, from a 
strictly logical standpoint, absolutely destroyed, that most fundamental prin- 
ciple of our constitutional jurisprudence, according to which all the provisions 
of the Constitution are equally binding upon Congress. The distinction that is 
made between the absolute prohibitions of legislative power and the limitations 
imposed by the Constitution upon the exercise of the powers that are granted, 
is clearly not calculated to support the conclusion that Congress, under certain 
circumstances, may disregard the latter when it may not the former. As Chief 
Justice Fuller declared in his dissenting opinion: "It is idle to discuss the 
distinction between a total want of power and a defective exercise of it ; " and 
again, " The powers delegated by the people to their agents are not enlarged by 
the expansion of the domain within which they are exercised. When the restric- 
tion on the exercise of a particular power by a particular agent is ascertained, 
that is an end to the question. To hold otherwise is to overthrow the basis of 
our constitutional law." Mr. Carlisle, in the address [before the American Bar 
Association, 1902], from which we have already once quoted, has also shown so 
clearly the fallacy of the argument of the prevailing opinion upon this point [that] 
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we may quote his words. He says : " The distinction attempted to be taken be- 
tween the obligatory force of absolute prohibitions upon the power of Congress 
and the obligatory force of limitations and qualifications imposed by the Consti- 
tution upon the exercise of its powers over a particular subject, can not, in my 
opinion, be sustained by any sound process of reasoning. It is true that there 
]3 a difference in degree between an absolute denial of all power to do a particular 
thing and a grant of power to do that thing to a limited extent, or in a pre- 
scribed manner only; but the absolute prohibition and the express or implied 
limitation are equally obligatory upon Congress. It is bound to obey both or 
its act is void. * * * To say that Congress, in legislating for a Territory, is 
not bound by the constitutional limitations upon a granted power, but is or may 
be bound by the express prohibitions, is simply to assert that all parts of the 
Constitution are not of equal force and effect as restraints upon legislation, and 
that a power not granted may be constitutionally exercised, if it is not expressly 
prohibited, a theory, which, if sanctioned by the judiciary, would at once revolu- 
tionize the government. It would no, longer be a government of enumerated and 
delegated powers, but would possess the whole mass of sovereign power which 
is now vested in the people, subject only to the comparatively few express pro- 
hibitions." (Vol. 1, pp. 429-432.) 

It would unduly expand this review, already long, to enter into a dis- 
cussion of Professor Willoughby's treatment of the treaty-making power, 
but a further quotation may be permitted, setting forth, as it does, his 
view of the constitutionality of investing the President with the power to 
determine the issue to be arbitrated without the advice and consent of 
the Senate: 

With the policy or impolicy' of the Senate's refusal explicitly to endow the 
Executive with the authority by " special agreements " to submit to arbitration 
before The Hague Tribunal of matters coming within the terms of the ten arbitra- 
tion treaties negotiated by Secretary Hay, a treatise on Constitutional Law is 
not concerned. As regards, however, the point made by some of the Senators that 
the delegation of such authority to the President would not be constitutional, it 
may be said that both judicial precedents and previous practice of the Senate 
itself support in principle the treaties in question. 

There have been numerous instances in which the Senate has approved treaties 
providing for the submission of specific matters to arbitration, leaving it to the 
President to determine exactly the form and scope of the matter to be arbitrated 
and to appoint the arbitrators. Professor J. B. Moore, in the article to which 
reference has already been made [Political Science Quarterly, xx, 403], enumer- 
ates thirty-nine instances in which provision has thus been made for the settle- 
ment of pecuniary claims. Twenty of these were claims against foreign govern- 
ments; fourteen were claims against both governments, and five against the 
United States alone. (Vol. 1, pp. 474-475.) 
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In support of his views, Professor Willoughby refers to Field v. Clark, 
143 IT. S. 649, and to the careful and detailed treatment of the subject 
in Chapter LXV, entitled " The Delegation of Legislative Power " (pp. 
1317 etseq.). 

The reader may be astonished that Professor Willoughby has omitted 
any preliminary or historical matter on the formation of the Constitu- 
tion and the considerations which led its framers to prefer the particular 
form of government which they actually established. While this intro- 
ductory matter would not have been out of place, it nevertheless properly 
forms a separate and distinct study, and no doubt the learned author 
will one day gather his preliminary studies into a volume which will not 
only serve as an introduction to his admirable treatise, but as an intro- 
duction to the subject of American Constitutional Law. The success of 
the present work will no doubt hasten its appearance, and in issuing it, 
he will have performed in full measure the duty which Lord Bacon says 
every man owes to his profession. 

James Brown Scott. 

The Principles of International Law. By T. J. Lawrence, M. A. LL. 
D., Fourth Edition, revised and rewritten. London: D. C. Heath 
& Co. 1910. pp. xxi, 745. 

The appearance of a new edition of a standard work is always a 
matter for congratulation to those who are interested in the subject 
with which it deals and who have come to rely upon earlier editions 
because of their meritorious character; and this is especially true when 
recent events have necessarily affected the statements of the writer or 
caused him to modify his conclusions. Whether international law is 
viewed as a science or a philosophy, as a system of legal rules or ethical 
precepts, its development since 1895, when Dr. Lawrence first published 
The Principles of International Law, has been of a nature to compel 
modification of doctrines long accepted by the statesmen and jurists of 
the civilized world. In these last fifteen years Internationalism has 
gone far to supplant the Nationalism which, during the eighteenth cen- 
tury and the greater part of the nineteenth, was the most potent political 
influence in history. The earth has grown smaller through improved 
agencies of intercourse; civilized nations have come to know one another 
as they never did before, to have common interests and aspirations, and 
to have mutual trust and confidence; interdependence is emphasized to- 



